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BeforeThe
FEDERAL COMMUNICATIONS COMMISSION

Washington,D.C. 20554

In theMatterof )
)

Petitionof QwestCorporationfor Forbearance ) WC DocketNo. 04-416
Pursuantto 47 U.S.C. § 160(c) Pertainingto )
Qwest’sxDSL Services )

OPPOSITION OF AT&T TO
PETITION OF QWEST CORPORATION FOR

FORBEARANCE PURSUANT TO 47 U.S.C. § 160(c)
PERTAINING TO xDSL SERVICES

Pursuantto theCommission’sPublicNoticein theabove-captioneddocket,’

AT&T Corp. (“AT&T”) herebysubmitsthis Oppositionto thepetitionofQwest

Corporation(“Qwest”) seekingforbearancepursuantto 47 U.S.C.§ 160(c) pertainingto

xDSL services.2

I. INTRODUCTION AND SUMMARY

Qwest’sPetitionis yetanotherBell attemptto forcean end-runaroundcurrent

Commissionproceedingsthat areproperlydesignedto conductacomprehensivereview

oftheregulatoryrulesandrequirementsthat affectbroadbandandinformationservices

competition. Sucha comprehensivereviewis essential,becauseeffectiveretail services

competitioncannotexistunlessnon-affiliatedbroadbandservicesandapplications

providers(“non-affiliatedbroadbandproviders”)havejust, reasonableand

1 SeePublicNotice, WC DocketNo. 04-416 (November16, 2004).

2 Petitionof QwestCorporationfor ForbearancePursuantto 47 U.S.C. § 160(c)

Pertainingto Qwest’sxDSL Services,WC DocketNo. 04-416, DA No. 04-3602,(filed
November10, 2004)(the“Petition”).



nondiscriminatorywholesaleaccessto incumbentLECtransmissionfacilities and

servicesthatarenecessaryinputsto competitiveretail offers. In contrast,thekind of

piecemealreliefthat QwestandotherBells seekis antitheticalto thedevelopmentof

fully competitiveretailmarketsfor broadbandandinformationservices.

Qwest’s Petition,asotherrecentBell requestsfor broadbandforbearance,

providesevidenceregardingonly anarrowsliceofthemarketplaceandasksthe

Commissionto grantbroadretail andwholesalerelief basedon assertionsregardingthe

needfor “regulatoryparity” that implicitly -- but falsely-- assumethat all broadband

providershaveequivalentability to accessconsumerswith broadbandconnectivity.

Notablyabsentfrom thePetitionis anyassessmentofthefull impactthattherequested

reliefwould haveon consumers,competitorsandcompetitiongenerally. Thereasonfor

thisvoid is simple: if all of thoseimpactswererevealedtheywould requirethe

Commissionto denythePetition,becausethe evidenceclearlyshowsthat Qwest’s

requestfails to meettherigorousrequirementsof Section10.

Qwest’sPetitionis yetanotherexampleofa Bell requestfor forbearancethat, if

granted,would (atbest)subjectconsumersto duopolyretail competition. In particular,

thePetitionignoresnon-affiliatedbroadbandproviders’near-totallackofwholesale

optionsto incumbentLECtransmissionfacilitiesand services,claiminginsteadthatretail

competitionfrom cablesuppliersis sufficientto relievetheBells ofregulationsthathave

long provednecessaryto keeptheretail marketplaceopento competition. But retail

cablecompetition(whereit evenexists)is only partofthestory. As theotherBells,

Qwestignoresthat it alonecontrolsaccessto vital transmissionfacilities andservicesthat

arenecessaryto supportbroadbandandinformationservicescompetition,andthatit has
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both the incentiveandthe ability to exerciseits enormouspoweroverthe wholesale

marketto preventconsumerchoiceandstifle competitionandinnovationin retail

markets.

Indeed,theCommissionhaslongrecognizedthatretail competitionis critically

dependentonthe availabilityofwholesaleaccessto basictransmissionfacilities and

services.And longstandingCommissionpolicy is basedon thesureknowledgethat

wholesaleaccesscannotbearealitywithoutregulatoryrulesthatmandatejust,

reasonableandnondiscriminatoryaccessto thosefacilitiesandservices.In today~s

market,only the incumbentLECshaveubiquitousaccessto endusers.As a result,the

incumbentsareableto holdtheirrivals hostageandto limit -- andevencripple--

competitiveretail servicesthat arenecessaryto disciplinetheILECs’ (andany cable

provider’s)retail offerings. As aresult,theCommissioncannotproperlyreviewany Bell

requestfor forbearance,whetherfrom retail or wholesalerules,withoutconsideringthe

effectstherequestedreliefwouldhaveon bothwholesaleandretail markets.

Qwesfsforbearancerequestis entirelyinadequate,becauseit fails to demonstrate

thattherulesit seeksto avoid areunnecessaryto ensurethatrates,termsandconditions

for its serviceswill remainjust, reasonableandnondiscriminatory;to protectconsumers;

or to promotethepublic interest. Indeed,its evidenceat mostshowsthe grantofthe

requestedrelief would resultin duopolyretailcompetitionin somemarketsfor some

customers.Thatis simply insufficient to supportits broadrequestfor relief, eitherfrom

the Commission’stariffing andrateaveragingrulesor from theresalerequirementsof

Sections251(c)(4)and252(d)(3).
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In particular,asshownin PartII.A below, Qwest’sPetitionfails to comply with

Section10(a) becausethetariffing andrateaveragingrequirementsarenecessaryto

ensurethattherates,termsandconditionsof Qwest’sretail servicesarejust,reasonable

andnondiscriminatory.Contraryto Qwest’sclaims,if its petitionweregranted,Qwest

would inevitably abuseits monopolycontrolover last-milewholesalebroadband

transmissionfacilities to foreclosecompetitionin the“downstream”retailmarketsfor

DSL andotherbroadbandservicesby subjectingpotential competitorsto anti-competitive

practicessuchasprice squeezes.Indeed,astheCommissionhasfound,ILECs haveused

preciselysuchanti-competitivetacticsto monopolizedownstreamretail marketsfor both

specialaccessandlong distanceserviceswhereILECs havepossessedmonopolycontrol

ofessentialwholesaleinputs. Themarketfor DSL andotherbroadbandservicesis no

different,andthetariffing andrateaveragingrequirementsarenecessaryto ensureQwest

doesnotexerciseits monopolypowerto imposeunjust,unreasonable,anddiscriminatory

rates,termsandconditionson endusers.

PartII.B showsthat becauseQwestundeniablypossessesmonopolycontrol over

critical last-milebroadbandtransmissioninputsthatnon-affiliatedbroadbandproviders

needin orderto offer DSL andotherbroadbandservices,forbearancefrom thesubject

regulationswould furtherQwest’sability to acton its clearincentivesto restrict

competitivechoiceattheretail level. Moreover,theevidenceshowsthat if thePetition

weregrantedandnon-affiliatedbroadbandprovidersareeliminated,massmarket

consumerswill atbestbe subjectto duopolycontroloverthebroadbandservices.Thus,

continuedenforcementofthesubjectregulationsis necessaryto protectconsumers.

Finally, PartII.C refutesanynotionthat grantingQwest’srequestfor forbearancewould
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be in thepublic interest,andspecificallyshowsthatQwest’s “regulatoryparity” claims

aremeritless.

PartIII belowdemonstratesthatQwest’srequestfor forbearancefrom theavoided

costwholesalediscountrequirementofSections251(c)(4) and252(d)(3)is totally

baselessandcannotbe grantedunderanycircumstances.Not only doesthis requestfail

theSection10(a)requirements,but it alsois unnecessaryto enableQwestto achieveits

purportedobjectives,i.e., to be ableto entercommercialagreementsandto offer contract

tariffs. And notably, Qwestsuffersno economicharmfrom thecontinuationofthe

avoidedcostdiscountrequirement,becausethis limited form of discount-- which is

totally unlike anydiscountthat would operatein a competitivemarket-- permitsQwest

to retain its entireretail profit on all wholesaleaccounts.Moreover,therequestedrelief

is barredby Section10(d),becauserequestsfor forbearancefrom Section251(c) and271

cannotbegranteduntil thosesectionsarefully implemented.

Finally, PartIV demonstratesthatif, despitethe lackofevidencesupporting

Qwest’s forbearancerequests,the Commissiondecidesto grantany form ofrelief, the

Commissionmustimposerequirementsthat ensurethatQwestcannotengagein

anticompetitivebehaviorsthatcould impederetail competitionfrom non-affiliated

broadbandproviders,and mustassurethat QwestprovidesretailxDSL servicesin a

mannerthatensuresconsumerchoiceofbroadbandservices,capabilities,and content.
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II. QWEST HAS NOT SATISFIED THE REQUIREMENTS FOR
FORBEARANCE FROM DOMINANT CARRIER TARIFF REGULATION
OR RATE AVERAGING WITH RESPECT TO xDSL SERVICES

Qwest’sfirst requestis that theCommissionforbearfrom enforcingdominant

carriertariff andrateaveragingrequirementswith respectto its offer ofmass-market

xDSL servicesto endusers.3Qwest’s requestis bothfacially andsubstantivelydeficient

andshouldbe rejected.

As explainedin detail in AT&T’s recentoppositionto BellSouth’srequestfor

forbearancefrom ComputerInquiriesandTitle II regulationfor broadbandservices,4the

proponentof forbearanceunderSection10(a)5mustmakethree“conjunctive” showings,

andtheCommissionmust“deny apetitionfor forbearanceif it finds that anyoneofthe

threeprongsis unsatisfied.”6First, theproponentmustshowthat enforcementofthe

identifiedregulationsto the specificservicesatissue“is notnecessaryto ensurethatthe

charges,practices,classifications,or regulationsby, for or in connectionwith that

telecommunicationscarrierortelecommunicationsservicearejust andreasonableandnot

~Petition at 5.

~See,e.g.,In theMatterofPetitionof BellSouthTelecommunications,Inc. for
ForbearanceUnder47 U.S.C. § 160(c)From Applicationof ComputerInquiry and
Title II Common-CarriageRequirements,WC DocketNo. 04-405(“BellSouth
ForbearanceProceeding”),Commentsof AT&T at26-31 (filed December20, 2004)
(“AT&T BellSouthForbearanceOpposition”). AT&T’s commentsin thatproceedingare
incorporatedby referenceandappendedheretoasAttachment1.

~47 U.S.C. § 160(a).
6 CTIA v. FCC, 330 F.3d502, 509 (D.C. Cir. 2003)(emphasisadded);seealso AT&T

BellSouthForbearanceOppositionat26.
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unjustlyorunreasonablydiscriminatory.”7 Second,it mustshowthat enforcementof

thoseregulations“is not necessaryfor theprotectionof consumers.”8Third, it mustshow

thatnon-enforcementof thoseregulations“is consistentwith thepublic interest”9and,in

particular,that suchnon-enforcementwill “promotecompetitivemarketconditions”and

“enhancecompetitionamongprovidersoftelecommunicationsservices.”10Moreover,

becausethesecriteriafocuson theprotectionof bothcompetitionandconsumers,courts

andtheCommissionhaveall recognizedthattheCommissionmustexaminedetailed

empiricalevidenceconcerningspec~icmarketconditionsthat applyto theparticular

regulationsand servicesat issue. ThePetitionfails to satisfytheserequirements.

As apreliminarymatter,theCommissionneednot evenexamineany ofthe

specificrequirementsof Section10(a)beforerejectingthePetition. Thecourtshaveheld

that forbearanceofdominantcarrierregulationunderSection10 demands“a painstaking

analysisofmarketconditions”supportedby empirical evidence,”including the

geographicandproductmarkets. Critically, thismarketanalysisis required; the

Commissionmaynot simply assumethatin the absenceoftheidentifiedregulations

“marketconditionsor any otherfactorwill adequatelyensurethatcharges.. . arejustand

~47 U.S.C. § 160(a)(1).
81d § 160(a)(2).

9Id. § 160(a)(3).

‘°Id.§ 160(b).

“ WorldCom,Inc. v. FCC, 238F.3d449, 459(D.C. Cir. 2001);AT&T Corp. v. FCC,236
F.3d729, 735-37(D.C. Cir. 2001).
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reasonableandarenot unjustlyorunreasonablydiscriminatory.”2 Like otherBell

forbearancerequests,’3the Petitionprovidesno meaningfuldatathat would allow the

Commissionto defineandanalyzetherelevantgeographicbroadbandmarkets,which are

undeniablylocal.’4 While thePetitiontossesup somegenericstatedatain additionto re-

hashednationaldata,it wholly ignoresthe local geographicmarketsthat arethecrux of

theCommission’srequiredanalysis. Indeed,any suchanalysisof localmarketsis simply

impossibleon therecordQwesthaspresented.As a result,theCommissionmustreject

thePetitionon its facefor failure to providethe factualpredicatenecessaryto support

forbearance.

But evenif theCommissionwereto considerthePetitiononthemerits, it must

rejectthePetitionon thatbasisaswell. Section10(a)requirestheCommissionto “deny

apetitionfor forbearanceif it finds that any oneofthethreeprongs[of the statutory

forbearancetest] is unsatisfied.”5 Qwest’sPetitionfails to satisfyanyofthose

requirements.

12 1998BiennialRegulatoryReview— ReviewofARMISReportingRequirements,Report

andOrder,Fifth MemorandumOpinionandOrder, 14 FCCRcd. 11443,¶ 32 (1999).

‘~See,e.g.,WC DocketNo. 04-405,PetitionofBellSouthTelecommunications,Inc.

(filed October27, 2004)(“BellSouthForbearancePetition”).
‘4See,e.g.,AT&T BellSouthForbearanceOppositionat 29 & n.63.

15 CTIA v. FCC, 330 F.3d502, 509 (D.C. Cir. 2003).
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A. The Regulationsfrom Which QwestSeeksForbearanceAre
Necessaryto Ensure Just,Reasonableand Nondiscriminatory Rates,
Terms and Conditions

Competitionin theprovisionofretail mass-marketxDSL servicesand

applicationsis critically dependenton accessto thewholesaletransmissionservices

necessaryto providesuchservices,amarketthat Qwestcurrentlymonopolizes.Thus,

Qwest’s requestfor forbearancefrom dominantcarriertariff andrateaveraging

requirementsfor mass-marketxDSL servicesfor enduserscannotbeviewedin isolation

from its requestfor forbearancefrom theresalerequirementsofsections251(c)(4) and

252(d)(3). And whenthe effectsof Qwest’scombinedrequestson both retail and

wholesalebroadbandmarketsareconsidered,it is clearthat its Petitionfails to meetthe

requirementsof Section1 0(a)(1).

Section1 0(a)(1) requiresQwestto demonstratethatenforcementof dominant

carriertariff regulationsandrateaveragingrequirementsarenot necessaryto ensurethe

provisionofjust, reasonable,andnon-discriminatoryrates,terms,andconditions.

However,Qwestdoesnot evenattemptto demonstratethe existenceofmeaningful

competitionfor wholesalelast-milebroadbandtransmissionfacilities andservices,which

arenecessaryto ensurejust, reasonable,andnon-discriminatoryrates,terms,and

conditionsin theprovisionofretail broadbandservicesandapplications.Nor couldit do

so.

In thevastmajorityofcases,non-affiliatedprovidersof broadbandservicesand

applications(“non-affiliatedbroadbandproviders”) simplydo nothaveanywayof

providingtheircompetitiveserviceswithoutaccessto ILEC last-milefacilities, because

theyrarelyhaveaccessto competitivealternativesoutsidethe incumbents’networks.As
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shownin thenumerousoppositionsto theBellSouthForbearancePetition,16cable

providersdo notprovidewholesalebroadbandaccessalternativesthataresufficientto

constraintheBells’ marketpoweroverinputsneededby non-affiliatedbroadband

providers. Thus, theBells’ claimsthat retail cablemodemserviceoffersanantidotefor

theirmonopolycontrolover wholesalebroadbandtransmissionserviceshavebeen

exposedashighly exaggeratedandfundamentallywrong.17 And it is alsoclearthatother

formsof intermodalcompetitiondo notoffer non-affiliatedbroadbandproviders

meaningfulwholesalealternatives.DespitetheBells’ hype,non-affiliatedbroadband

providerscannotusesatelliteorwirelessbroadbandfacilitiesasalternativesto theBells’

networks.’8 Indeed,evenleadingcarriersthat attemptedto deployfixed wirelesshave

describedtheireffortsas“failures,” 19 andthetwo principal satelliteprovidershavebeen

so unsuccessfulthatbothhavefoundit necessaryto partnerwith theBells.20 In addition,

satelliteandwirelessprovidersgenerallydo not evenoffer unbundledbroadband

16 See,e.g., AT&T BellSouthForbearanceOppositionat 32-35;WC DocketNo. 04-405,

Oppositionof CompTel/Acsentat 11-12(filed December20, 2004);Oppositionof
InformationTechnologyAssociationof Americaat 5-7(filed December20, 2004);
CommentsofEarthLink,Inc. at 19-20(filed December20, 2004);Commentsof
WashingtonBureaufor ISP Advocacyat 24-27(filed December20, 2004);Commentsof
VonageHoldingsCorp. at 14-18(filed December20, 2004).

‘~SeePetitionat8-10; AT&T BellSouthForbearanceOppositionat 41-42.
18 See,e.g.,AT&T BellSouthForbearanceOppositionat 35-36.

‘9See,e.g.,WC DocketNo. 04-313, CommentsofLoop andTransportCLEC Coalition,
TiradoDecl. at 11-13(filed October4, 2004).
20 SeegenerallyAT&T BellSouthForbearanceOppositionat 35-36.
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transmissionservicesto non-affiliatedbroadbandproviders,andbroadbandoverpower

line access(knownas“BPL”) is still a concept,not areality.2’

Nor cannon-affiliatedbroadbandserviceprovidersrealisticallyturn to

competitivewholesalecarriersthat haveself-deployedtheirown facilities. Competitive

deploymentof alternativetransmissionfacilities, particularlylocal ioops,is extremely

limited, andILECshaveusedtheirmonopolycontrol of last-milefacilities to squelch

potentialcompetitionin themarketfor wholesalespecialaccessfacilities. As aresult,

therearefew -- andtypically no -- competitivewholesalecarriersthat deployany

significantnumberoflastmile loopsto residencesexceptfor occasionalmultiple

dwelling units.22 Thus,non-affiliatedDSL andotherbroadbandprovidersremain

critically dependentuponQwest’s andotherILECs’ last-milehigh-speedtransmission

facilities to providebroadbandservicesandapplications.

TheILECs’ monopolycontrolof last-milebroadbandfacilitieshasimportant

implicationsfor competitionin boththewholesaleandretail broadbandmarkets.The

ILECs’ controloverbottleneckwholesalebroadbandfacilities enablesthemto

discriminatein theprovisionofwholesaletelecommunicationsservicesto firms that

competeagainstthemin “downstream”retail markets.For example,themarketevidence

showsthat ILECs haveprovenonly toowilling to usetheirmonopolycontrolof last-mile

monopolyfacilities to increasetheirspecialaccessratesto levelsthatmakeit virtually

21 See,e.g.,AT&T BellSouthForbearanceOppositionat 35-36,42.
225ee e.g.,id. at 37.
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impossiblefor rival carriersto compete,andthatthey alsohamperrivals with poor

quality interconnectionsandunnecessarydelays.23

And thereis evenmorerecentevidencethatILECs will in factdiscriminatein the

provisionofwholesaleservicesto firms that seekto competeagainstthemin

“downstream”retail markets.Justlastmonth,theCommissionfoundthatBellSouthhad

engagedin unlawful discriminationin theprovisionof specialaccessservice-- an

essentialinput for retail long distanceserviceprovidedto enterprisecustomers-- by

offering greaterdiscountsto BellSouth’slong-distanceaffiliate thanto BellSouth’snon-

affiliated long-distancecompetitors.24TheILECs’ continuingpatternof anti-competitive

activities conclusivelyshowsthattheywill in factabusetheirmonopolycontrolover last-

mile wholesalebroadbandtransmissionfacilities to foreclosecompetitionin theretail

marketsfor DSL andotherbroadbandservices,just assurelyand brazenlyastheyhave

done in theretail marketsfor both specialaccessandlong distanceservices.25

Qwest’s PetitionaskstheCommissionto reducethetariff andrate-averaging

regulationofQwest’soffer ofxDSL servicesto retail mass-marketcustomers,without

offering any considerationofthewholesalemarketfor suchservices.But the

Commissioncannotso neatlycordonoff its analysisand focusexclusivelyon Qwest’s

23 See,e.g., id. at 38.
245eeAT&T Corp. v. BellSouthTelecommunications,Inc., MemorandumOpinionand

Order,FCC04-278,EB-04-MD-0l0(Dec.9, 2004).
25 TheILECs’ continuingdiscriminationagainstretail specialaccessandlongdistance

competitorsutterlybeliesQwest’sclaim thatit hasirresistibleeconomicincentivesto
providenon-affiliatedbroadbandproviderswith just, reasonable,andnon-discriminatory
rates,terms,andconditions.
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offer ofretail DSL services,becauseQwest-- like otherILECs -- is theonly viable

supplierof last-milewholesaleDSL transmission.In orderto ensurevibrantcompetition

in theretailmarket, theCommissionmustthereforeassurethat QwestoffersxDSL retail

servicein amannerthat (i) ensureswholesalebroadbandtransmissionwill be availableto

competingDSL andbroadbandproviderson just, reasonable,andnon-discriminatory

rates,terms,andconditionsand(ii) doesnot allow Qwestto engagein anticompetitive

conductsuchaspricesqueezesthat will seriouslyforecloseretail competition.

GrantingQwest’srequestto forbearfrom dominantcarriertariff regulationof

Qwest’sretail mass-marketxDSL serviceswill notensurejust,reasonable,andnon-

discriminatoryrates,termsandconditionsin thewholesalemarket. In particular,

grantingthepetitionwould leaveQwestsubjectonly to non-dominanttariff regulationfor

its retail mass-marketxDSLservicesand would notrequireit to providecostjustification

for its rates. As aresult,Qwestwould be permittedto file presumptivelylawful tariffs on

only oneday’snotice. But givenQwest’s(andotherILEC5’) monopolycontrolover

essentialinputsto competitiveretail services,combinedwith its strongincentivesto use

thatcontrolto imposepricesqueezeson rival retailers,thatwould leaveit freeto act

anticompetitivelyin waysthat coulddevastateretail competition.

As aresult,if Qwest’s Petitionweregranted,it could,for example,usethe tariff

filing flexibility that it hasrequestedto establishanartificially low pricefor its retail

DSL servicethatis extremelycloseto, orevenbelow,thepricefor its “bulk” wholesale

DSL service. Suchanti-competitivepricing -- whichwould not needto becost-justified

-- would “squeeze”DSL competitors,who mustpurchaselast-mileDSL transmission

from Qwestby virtueof its monopoly,eventuallydisplacingthosevery competitorsfrom
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the“downstream”retail DSLmarket. And, onceit is successfulin driving potentialDSL

competitorsfrom theretail market,Qwestcoulduseits tarifffiling flexibility to raise

retail DSL for endusers,subject(at most)to duopolypricingcompetitionfrom acable

supplier-- if thereis evenoneavailable.26Thus,grantingthereliefsoughtby Qwestin

thePetitionwill not ensurethatenduserscontinueto haveaccessto just,reasonable,and

non-discriminatoryrates,terms,andconditions.

Moreover,theratede-averagingreliefQwestseeks27presentsyet anotherdanger

to retailDSL competitorsandcompetitiongenerally. If theCommissionwereto simply

grantQwest’srequestfor retail ratede-averagingrelief, Qwestcouldquickly and

drasticallylowerDSL ratesretail ratesin urbanareas,wheremostDSL customersare

found,dueto thecombinationofdemographicdistributionand shorter1oop lengths. If

Qwestthenretained“bulk” wholesaleDSL ratesat theircurrent,higherlevelsin those

sameurbanareas,theresultingpricesqueezewould devastatefacilities-basedDSL

competitorsandcompetition,asdescribedabove. Further,asexplainedin greaterdetail

in SectionIII below,grantofQwest’s requestfor forbearancefrom the avoidedcost

discountmandatedby Sections252(c)(4)and252(d)(2)couldfurther forecloseDSL

competition,by precludingnon-facilities-basedDSL providersfrom competingwith

Qwestin theprovisionofDSLserviceson a resalebasis.28 Thus,grantingtherelief

26 PartII.B below.

27 Petitionat20-23.

28 Eventhecontinuedavailabilityof theavoidedcostdiscountmandatedby Sections

252(c)(4)and252(d)(2)would be of little valueto facilities-basedDSL competitorsin
theeventofa pricesqueeze.Thesecompetitorswould suffercrushinglossesin stranded

(footnotecontinuedon nextpage)
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soughtby thePetitionwill not ensurejust, reasonable,andnon-discriminatoryrates,

terms,andconditionsin eithertheretailor wholesalemarkets.

B. The Regulationsfrom Which QwestSeeksForbearanceAre
Necessaryto Protect Consumers

ThePetitionalsofails to satisfySection1 0(a)(2),which requiresQwestto

demonstratethatenforcementof dominantcarriertariff requirementsandrateaveraging

arenotnecessaryto protectconsumers.As shownabove,Qwestundeniablypossesses

monopolycontrolovercritical last-milebroadbandtransmissioninputsthatnon-affiliated

broadbandprovidersneedin orderto offer retail DSLandotherbroadbandservices.

Moreover,themarketevidenceis clearthatQwesthasboththeincentiveandability to

discriminateagainstDSL andotherbroadbandrivals andto impedecompetitionin the

“downstream”retail marketfor DSL services,andthat it will takeadvantageofany

opportunityto do so. Further, forbearancefrom the subjectregulationswould empower

Qwestto exerciseits marketpowerto severelyrestrictcompetitivechoice. Thus,the

regulationsfrom which Qwestseeksforbearanceareclearlynecessaryto protect

consumers.

Indeed,it bearsnotingherethat, while considerationofthewholesalelast-mile

broadbandtransmissionmarketis centralto theCommission’sconsiderationof

broadbandregulation,Qwest’s claimsconcerningthecompetitivenessofthe retail

broadbandservicesmarketareexaggerated.First, theevidenceshowsthat thereis almost

(footnotecontinuedfrom previouspage)

investmentif forcedto shift to apureresalebusinessmodelby Qwest’simpositionofa
pricesqueezewith respectto last-milemonopolywholesaleDSL transmission.
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no intermodalcompetitionin theprovisionof retail broadbandservicesto small

businesses.29And in theresidentialretailmarket,cableandDSL do not, asQwest

suggests,3°ubiquitouslycompeteon ahead-to-headbasis. Indeed,manyresidential

customersdo notevenhaveaccessto cablemodemInternetaccessservices.31And,

contraryto Qwest’s claims,satelliteandwirelessservicescannotcheckILEC dominance.

Thereality is thatconsumersdo notview thesealternativeprovidersasserious

competitivealternativesto theBells’ DSL service. Indeed,onacombinedbasis,these

platformsprovideade minimisanddecliningshareofbroadbandservices.32The

Commission’sown statisticsshowthat satellite/fixedwirelessprovidershaveseentheir

tiny shareof “high-speed”and“advancedservice” linesfall by morethanhalffrom 1999

to 2003.~~IndependentanalystestimatescorroboratetheCommission’sfigures.34

And in all events,theexistenceofcablecompaniesshows,at best,a potential

duopolyin theretail market,which thecourtsandtheCommissionhaveroutinely

rejectedasa sufficientbasisto promotevigorouscompetitionandto protectconsumers.

29 See,e.g., AT&T BellSouthForbearanceOppositionat41.

30 SeePetitionat 14-17.

31 See,e.g., AT&T BellSouthForbearanceOppositionat41.
32 See,e.g., High SpeedServicesfor InternetAccess:StatusasofDecember31, 2003,

FCCIndustryAnalystandTechnologyDivision, Tables1 - 4 (rd.June2004).

~ Thecombinedsatellite/fixedwirelesssharefell from 2.8%to 1.3%(id., Chart6) and
thecombinedadvancedservicessharefell from 0.7%to 0.3%(id., Chart7). BPL does
not evenhaveameasurableshare.

~ Gartner,Inc., US. ConsumerBroadbandKeepsGrowing: OnlineHouseholdsRemain
Steady(Jan.2, 2004),at 7 (in 2003 broadbandmodalitiesotherthanDSL andcable
altogetheraccountedfor only 4%to 6%ofthemarketshare.);Stat/MDR, Reaching
Critical Mass: The USBroadbandMarket(Mar. 2004),at 19 (estimatingsatellite
broadbandsubscribersto be 310,000atthe endof2003).
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rejectedasa sufficientbasisto promotevigorouscompetitionandto protectconsumers.

Both economictheoryandCommissionprecedentteachthatstronganticompetitive

incentivesarenot overcomeby mereduopolycompetition,35becauseboth participants

arelikely to havetheincentiveandability to maintainpricesabovecompetitivelevels,

insteadofcompetingruthlesslywith eachother-- regardlessoftheirrelativemarkets

shares.36For thisreason,theCommissionheld in theEchoStarMergerOrder that

“existing antitrustdoctrinesuggeststhat amergerto duopoly.. . facesa strong

presumptionofillegality.”37 SupremeCourt precedentalsoestablishesthatduopolies

presumptivelyviolateantitruststandardsandcannotmeettheobjectivesof the

TelecommunicationsAct,38 which includethepromotionofeffectivebroadbandservices

competitionforthebenefitof consumers.

~ SeeEchoStar-DirecTVMergerOrder, 17 FCCRcd. 20559,¶ 103 (2002)(“[E]xisting
antitrustdoctrinesuggeststhat amergerto duopolyormonopolyfacesa strong
presumptionof illegality.”); id., Statementof ChairmenPowell (“At best,this merger
would createaduopolyin areasservedby cable;atworst it would createamergerto
monopolyin unservedareas. Eitherresultwoulddecreaseincentivesto reduceprices,
increasetherisk ofcollusion, andinevitablyresultin lessinnovationandfewerbenefits
to consumers.Thatis theantithesisofwhat thepublic interestdemands.”).AccordFTC
v. HJ HeinzCo., 246 F.3d708, 717 (D.C. Cir. 2001).
36 SeeUnitedStatesDepartmentofJustice/FederalTradeCommission,Horizontal

MergerGuidelines,Section2 (rev. Apr. 8, 1997). Thus,Bell argumentsconcerning
relativemarketsharesofILECsandcablemodemprovidersarenot pertinentto the
analysis.

~ EchoStar-DirecTVMergerOrder, 17 FCCRcd 20559,¶103 (2002)(emphasisadded).
38 VerizonCommunications,Inc. v. Law OfficesofCurtis V. Trinko, 124 5. Ct. 872, 880-

82 (2004).
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C. Qwest’sPetition is Not in the Public Interest

Norwould grantingQwest’sPetitionbe in thepublic interest. Because,asshown

above,Qwestretainsmonopolycontrolof last-milewholesalebroadbandtransmission

facilities, grantingthe forbearancereliefsoughtby thePetitionwill harmboth

competitionandconsumersandwill disservethepublic interest.

It is alsoessentialto recognizethattheBells’ ceaselessdemandsfor “regulatory

parity” -- which Qwestrepeatedlyalludesto in thePetition39
-- areemptyrhetoric.

Contraryto theBells’ simplisticandnarrowlydrawnarguments,ananalytically

consistentapproachto regulationdoesnot requiretheCommissionto blindly apply

identicalrulesto different firms that aresubjectto different conditions,evenwhenthey

offer substitutableproducts.4°And thereplainly areimportanttechnical,legalandmarket

differencesbetweencableandlocal telephonenetworksandservicesthatsupportthe

applicationofdifferentregulationsto cableandtelephonenetworkproviders.4’

First, theBells’ networksweredesignedfor, andhavealwaysbeenoperatedto

provide,point-to-pointcommoncarriercommunications,andtheBells andother

incumbentLECshavefor decadesbeenrequiredto provideequalandnondiscriminatory

~ Petitionat 1-3,5-11.
40SeePublic ServiceCompanyofOklahomaRequestfor DeclaratoryRuling,
DeclaratoryRuling,3 FCCRcd.2327,¶ 21(1988)(“Public ServiceCompany”)(services
providedoverprivateutility networkdid not haveto be subjectto thesameregulatory
regimeasBell localservicesjust becausetheservicesweresubstitutableand
competitive).

~‘ See,e.g.,AppropriateFrameworkFor BroadbandAccessto theInternetover Wireline
Facilities,NoticeofProposedRulemaking,FCC02-42,17 FCCRcd.3019at¶ 7 (2002)
(“legal, market,or technologicaldistinctionsmayrequiredifferentregulatory
requirementsbetweenplatforms”) (emphasisadded).
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accessto all consumers,interexchangecarriersandISPs. As aresult,therearewell-

establishedsystems,processes,andrulesin placefor accomplishingthatobjectivein a

commerciallyviable manner.42Thus,continuationofnondiscriminationrequirements

applicableto theBells andotherincumbentLECs do not createtechnologicalor

operationalrisks. Instead,theymerelyensurethatthesecompaniesdo notexploit their

marketpositionsto skewtheprovisionor pricingof servicesorto discriminateagainst

any customers,eitherin wholesaleor retail markets.Continuingthestatusquo and

requiringQwestto offer basictelecommunicationsservices,bothbroadbandand

narrowband,on acommoncarrierthusbasisraisesno possiblenetworkor service

reliability/viability concerns.In contrast,cablesystemswereestablishedto provide

point-to-multipointvideoprogramming,andthereareno establishedsystemsor

processesthatsupportcomparableaccessto cable facilities.

Second,thereareimportantlegal differencesbetweencablecompaniesand

incumbentLECs. Congressspecificallyrejectedtheuseofa commoncarrierapproachin

Title VI oftheTelecommunicationsAct, whichcoverscableservices. In starkcontrast,

Title II andtheCommission’sregulationshavealwaysrequiredincumbentLECs (andall

othertelecommunicationscarriers)to providecompetitorsnondiscriminatoryaccessto

theirnetworksin orderto introduceandsustaincompetitionin formerlymonopoly

42 In fact,DSL-basedservicesarenot materiallydifferentfrom older“pair gain”

technologiesandhavelong beenprovidedon a commoncarrierbasisoverthevery same
wiresasvoiceandothertraditionalcommoncarrierservices.See,e.g., CC Docket
No. 02-33, CommentsofAT&T, ChandlerDecl. at ¶~J24-36 (filed May3, 2002).
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markets.43Indeed,theSupremeCourtexpresslyheldthatthe“provisionsofthe

TelecommunicationsAct [of 1996] . . . wereintendedto eliminatethemonopolies

enjoyedby theinheritorsof [the Bell System’s]local franchises;this objectivewas

consideredboth an endin itselfandan importantsteptowardtheAct’s othergoalsof

boostingcompetitionin broadermarketsandrevisingthemandateto provideuniversal

service.”44

Third, thecompetitivesituationsfacingcablecompaniesandILECsin theircore

marketsaresignificantly different. Unlike theILECs, cableoperatorsfacevigorous

competitionin all ofthebusinessesin which theycompete,especiallytheirprovisionof

corevideoprogrammingservices.Therearethusclearjustificationsfor thevery

differentlegal regimesCongressestablishedunderTitles VI andII, andprincipled

applicationof the“sameanalyticalframework”supportstheadoptionofdifferent rules

for cableandtelephone-deliveredbroadbandservices.

QwestandtheotherBells,however,pick andchoosetheirwaythroughselective

argumentsin theirefforts to supportadoptionofaresults-orientedversionof“regulatory

parity” that ignoresthesedifferences,complainingall thewhile thattheycannotcompete

unlessthey areregulated“exactly thesame”ascablecompanies.But it is obviousthat

“~See,e.g., 47 U.S.C.§~201, 202,251, 252; Final DecisionandOrder,Regulatoryand
Policy ProblemsPresentedby theInterdependenceofComputerand Communications
Serviceand Facilities,28 FCC2d 267 (1971)(“ComputerF’); Final Decision,
Amendmentof Section64.702oftheCommission’sRulesandRegulations,77 FCC2d
384 (1980)(”ComputerIF’); Amendmentof Section64.702ofthe Commission’sRules
andRegulations-- PhaseI, ReportandOrder,104 FCCRcd958 (1986)(“Computer
II]”).

~ VerizonCommunications,Inc., v. FCC, 122 S.Ct. 1646, 1654(2002)(emphasisadded).
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theBellswantonlythebenefits-- andnoneoftheburdens-- ofcableregulation,because

theirargumentscontinually ignorethatcablesystemsaresubjectto ahostof substantial

regulatoryburdensthattheBells do not face— anddo notproposeto accept.For

example,theBells ignorethat cablecompaniesmustcomply with local franchising

requirementsandpaybillions of dollarsin annualfranchisefees.45 In addition,cable

companiesoftenmustbuildanddonate“institutional networks”to franchising

authorities;theyaresubjectto “must-carry,”PEG,andotherregulations— andunlike the

Bells’ networksharingobligations,thesecablesharingobligationsareuncompensated.46

TheBells’ versionof“parity” is thushighly one-sidedandskewed.

In all events,it is simply falsethatQwestandtheotherBells “cannotcompete”if

cableandBell servicesaresubjectto differentregulationsthat arejustifiedby different

circumstances.Mostnotably, theevidenceis overwhelmingthat“regulatoryburdens”

havenotkept theBellsfrom competingeffectivelywheretheychooseto do so. It was,

afterall, theBells,not cableproviders,thatsaton theimplementationanddeploymentof

DSL technology,preferringto protecttheirnarrowbandmonopoliesfor aslong as

possible.But aftersitting on DSL technologyfor decades,theBellshaveenjoyedgreat

successwhenandwheretheyhavedecidedto competein earnest.Thus,Qwestandthe

“~SeeRoll Call, July 23, 2001 (statementofRep.JohnConyersandChris Cannon);see
also CommentsofAT&T, Requestfor CommentsDeploymentofBroadbandNetworks
andAdvancedTelecommunications,DocketNo. 011109273-1273-01(National
TelecommunicationsandInformationAdministration,Departmentof Commerce)
(Dec. 19, 2001).
46 See47 U.S.C.§~531-32, 534-36.
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otherBells arehardlycorrectthattheirsecond-placepositionin broadbandaccessis the

resultofany regulatoryrequirements.

In sum,aswith all complexissues,theCommissioncannotlegitimatelyanalyze

theBells’ “regulatoryparity” argumentsbasedon theirsimplistic rhetoric. Andwhenthe

Bells’ argumentsareexaminedin light ofall therelevantfactstheyarerevealedasboth

self-servingandbaseless,andblind adoptionof thespecialtypeofregulatoryparitythe

Bellsurgewould clearlydisservethepublic interest.

III. THE COMMISSION MAY NOT FORBEAR FROM REQUIRING QWEST
TO OFFER xDSL SERVICES AT THE AVOIDED COST RESALE
DISCOUNT MANDATED BY SECTIONS 251(C)(4~)AND 252(D)(3)

Qwest’srequestthattheCommissionforbearfrom requiringQwestto offer mass-

marketxDSL servicesto competitorsattheavoidedcostwholesalediscountmandatedby

Sections251(c)(4) and252(d)(3)ofthe TelecommunicationsAct47 is baselessandmust

be denied.

DespiteQwest’s inflatedrhetoricregardingotherretail providersofcable,

satellite,andwirelessservices,thefactremainsthat thesecarrierssimplydo not offer

viablewholesalealternativesto theILECs’ last-milewholesaleDSL transmission.Thus,

Qwestundeniablypossessestheability andincentiveto discriminateagainstnon-

affiliated rivals in theretail mass-marketfor xDSL services.

Theavoidedcostwholesalediscountmandatedby Sections251(c)(4) and

252(d)(3)is intendedto ensurethatcompetitorsareableto obtainnondiscriminatory

“~Petitionat 23-27.
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accessto ILEC monopolywholesaleservices.Given Qwest’sirrefutablemarket

dominance,retentionoftheavoidedcostwholesalediscountis necessaryto ensurethat

efficient,non-facilities-basedcompetitorshavetheopportunityto obtainwholesale

broadbandtransmissionservicesthatwill allow themto offer competitivealternativesto

retail xDSLmass-marketcustomers.This in turn is necessaryto enableintramodal

competitorsto disciplineQwest’s (andpossiblya cablesupplier’s)offer ofretailmass-

marketxDSL servicesto endusers.Theseconsiderationsclearlymandatecontinuation

ofthewholesalerequirement,andeliminatingthemwouldbeinconsistentwith eachof

Section10(a)’srequirements.In particular,theyarenecessaryto ensure(i) thatQwest’s

wholesaleratesremainjust, reasonable,andnon-discriminatory(Section10(a)(1));(ii)

thatthewholesalemarketis protectedso that consumersmaybenefitfrom effectiveretail

competition(Section1 0(a)(2));and(iii) thepublic interestis advancedthroughthe

promotionofcompetition(Section1 0(a)(3)).

In contrast,grantingQwest’s forbearancerequestclearlywill not satisfythese

requirements. If Qwestwere grantedunwarrantedrelieffrom its tariffing andrate-

averagingobligations,enablingQwestto imposeapricesqueezethat devastates

facilities-basedcompetitors,andtheCommissionalsoforborefrom requiringQwestto

offer mass-marketxDSL servicesto competitorsatthe avoidedcostwholesalediscount,

both facilities-basedandresale-basedDSL competitionwould be seriouslyimpeded.

This wouldneitherpromotebroadbanddeploymentnorservetheinterestsofconsumers

orthepublic.

And critically, thereareno significantbenefitsthatwould resultfrom grantingthe

requestedrelief In particular,forbearancefrom theavoidedcostdiscountis not
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necessaryto allow Qwestthefreedomit seeksto negotiatecommercialagreementswith

carriercustomers.48Nothing in Sections251(c)(4) and252(d)(2)precludesQwestfrom

enteringintovoluntarycommercialdealswith carriersthatwishto waiveany rightsthey

mayotherwisehaveunderthosestatutoryprovisions. Nor is thereanystatutoryrestraint

on Qwest’s ability to offer contracttariffs for wholesaleDSL services.And to theextent

Qwestbelievesthattheremaybe somerestrictionson contracttariffs in the

Commission’srules,49the solutionis not to strip awaythestatutorily-mandatedwholesale

discountsmandatedby Sections251(c)(4) and252(d)(2),but ratherto seekto

clarificationor modificationof thespecificCommission’srules or to requestawaiverof

thoserules.

Moreover,Sections251(c)(4)and252(d)(2)do notcauseQwestto incur any

significanteconomiccosts. To thecontrary,theavoidedcostdiscountdefinedin

252(d)(2)only subtractsQwest’savoidedcostsof retailing. As theEighthCircuit held,

“it is onlythosecontinuingcostsofprovidingretail telephoneservicewhichwill

[actually]beavoidedby sellingto thecompetitortheservicesit requestswhich areto be

excluded”from theretail rate. Iowa Utilities Boardet. al. v. FCC, 219 F. 3d 744, 754-

55 (
8

th Cir. 2000). Thus,thewholesaleratethat Qwestmaychargecompetitorsunderthe

avoidedcostdiscountreflectsonly theretail coststhat Qwestwill actuallyavoidby

48 SeePetitionat 23.

~ SeePetitionat 14 & n.62.
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sellingtheserviceto a competitivecarrieratwholesale,andallows Qwestto retainon

averagethesamenetprofits it earnsfrom its retail service.50

ThePetitionis alsofatally prematurein seekingforbearancewith respectto the

requirementscontainedin sections251(c)(4). Section10(d)placesanexplicit

“[l]imitation” on theremainderof section10, providingthatthe“Commissionmaynot

forbearfrom applyingtherequirementsof section251(c)or 271 .. . until it determines

that thoserequirementshavebeenfully implemented.”5’ TheCommissionconsiders

section10(d)asa“thresholdmatter”in forbearanceproceedings,andapetitioner’s

failure to satisfyits requirementsmandatesdenialofthepetitionwithoutconsiderationof

its merits.52

Qwesthasnot demonstratedthat therequirementsof sections251(c)andsection

271 havebeen“fully implemented.”Norcould it. Theobjectivesandpurposesofthe

Act requirethatsection251(c)and271 notbedeemed“fully implemented”until, at a

minimum,thereis ubiquitousavailability ofcost-basedwholesalealternativesto

incumbentcarriers’ bottleneckfacilities, suchthatthe incumbentcarrierswouldno longer

be deemeddominantin local servicesmarkets.Theword “implement”means“to carry

50 Theavoidedcostdiscountis thuscompletelydifferentfrom wholesalediscountsthat

arecommonin competitivemarkets,which aretypically basedon all ofthewholesaler’s
relevantcosts(including thecostsofproducingfor wholesale)andthat suppliersin a
competitivemarketwillingly embraceaspartof theirdistributionstrategy.

~‘ 47 U.S.C. § 160(d).
52 MemorandumOpinionandOrder,Petition ofVerizonfor Forbearancefromthe

Prohibition ofSharingOperating, Installation, andMaintenanceFunctionsUnder
Section53.203(a)(2) ofthe Commission’sRules,18 FCCRcd. 23525,¶~J5, 9 (2003)
(“Verizon ForbearanceOrder”).
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into effect, fulfill, accomplish”andto “give practicaleffectto.” And theword “fully”

means“totally orcompletely.” Webster’sNew World Dictionary. Sections25 1(c) and

271 will be “fully implemented,”therefore,whenapracticaleffectresults: namely,when

ubiquitousanddurablelocal competitionactuallyexistsandtheincumbentsno longer

controlbottleneckfacilities.53 Therequirementsofsections251(c)and271 arenot fully

implemented,accordingto theplainmeaningofthoseterms,where,asis thecasetoday,

local competitionremainsnascent.Becausethereis no sustainableconstructionof

section10(d)underwhich the“fully implemented”requirementcouldbe found satisfied,

theCommissionhasno authorityto grantQwest’srequestfor forbearancefrom Section

251(c)(4).

IV. ANY RELIEF GRANTED TO QWEST MUST PROTECT BOTH
WHOLESALE AND RETAIL COMPETITION

As shownabove,Qwestretainsamonopolyin themarketfor wholesaleDSL

transmission,andthelimited presenceofcablecompaniesasbroadbandinternetaccess

providersto enduserssuggests,at best,apotentialduopolyin the retailbroadband

market. Thecourtsandthe Commissionhaveroutinelyrejectedduopolyasa sufficient

basisto promotevigorouscompetitionbetweencarriersandto protectconsumers.54

Thus,the CommissionshoulddenyQwest’sPetitionin its entirety. If, however,the

Commissionwereto grantQwestsomeform of limited relief basedon theexisting level

~ Cf VerizonCommunications,Inc. v. FCC, 535U.S. 467, 532,538 (2002)(upholding
Commissionrulesthat interpretthe“statutorydut[ies]” ofsection251(c)to “reachthe
resultthestatuterequires”andthereby“get[] apracticalresult”).

~‘ VerizonCommunications,Inc. v. Law OfficesofCurtis V Trinko, 124 5. Ct. 872,
880-82(2004).
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of retail broadbandcompetition,it mustensurethat any suchrelief will not impedethe

fair andefficient operationof both thewholesaleandretail marketsandthat it will further

thepro-competitivepurposesoftheTelecommunicationsAct bypromotingthe

developmentofbroadbandservices,applications,andcontent. Accordingly,anyrelief

theCommissiongrantsmustensurethatwholesaleDSL transmissionis availableto

competitorson just,reasonable,andnon-discriminatoryrates,terms,andconditions,and

thatQwestcannotsubjectnon-affiliatedbroadbandprovidersto pricesqueezesor other

anti-competitiveconduct. This is essential,becausetheInternethasflourishedprecisely

becauseof its openness.Confidencein thefact thatcustomerswill continueto have

unimpededaccessto Internetcontent(subjectto legitimatelaw enforcementandpublic

interestconcerns)hasgivencontentprovidersthe incentiveto investheavily in

developinganddeliveringuniqueapplicationsandservices.Thus,anopenaccessmodel

is essentialto promotethefull andexpeditiousdevelopmentof thebroadbandservices,

capabilitiesand applications.55

To achievethevital goalofensuringanopenInternet,theCommissionmust

imposetargeted“conduct” requirementson anyrelief it grantsin orderto preventQwest

from using its controlover critical broadbandtransmissionfacilitiesanticompetitively

~ AT&T’s visionofan openInternetis wholly consistentwith thenotionofthe“Four
FreedomsoftheInternet”articulatedby ChairmanPowell. TheFourFreedomsare:
(1) thefreedomto accessInternetcontent;(2) thefreedomto useapplications;(3) the
freedomto attachpersonaldevices;and(4)andthefreedomto obtainserviceplan
information. See“PreservingInternetFreedom:GuidingPrinciplesof theIndustry,”
RemarksofMichael K. Powell,Chairman,FederalCommunicationsCommission,
Symposiumon“TheDigital BroadbandMigration: TowardaRegulatoryRegimefor the
InternetAge,” Universityof ColoradoSchoolofLaw, Boulder,Colorado,February8,
2004.
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andto fosterunimpededaccessto broadbandservicesandapplications.First, it must

forbid Qwest(andany entity receivingsimilar relief) from impedingendusers’ability to

accesstheInternetcontentofanyapplicationsprovider,exceptwheresuchaccesswould

threatentheintegrity ofthenetworkorwhererequiredby law. In orderto assuresuch

customercontrol,theCommissionmustnot only forbid Qwestfrom blockingoutright

accessto particularbroadbandservicesandapplications,but it mustalso to prevent

Qwestfrom giving any kind ofpreferentialaccessto its ownbroadbandservicesand

applications,or from degradingaccessto rivals’ broadbandservicesandapplications.56

Theseconditionsareessentialto ensurethat subscriberswill be ableto choosethe

broadbandapplicationsthattheywantto access,not theapplicationspreferredby Qwest

andimposedasaresultof its controloveressentiallast-mile facilities.57

Second,theCommissionmustprohibit Qwestfrom refusingto sell broadband

Internetaccessto customersthat do notpurchaseanotherservice,suchastraditional

voiceservice,from thecarrier.58 Allowing anILEC to engagein suchpracticesthreatens

to devastatenascentbroadbandservicesandapplications(suchasVoIP services)that, as

56 Thus,for example,to theextentthat abroadbandaccessproviderdeploys“quality of

service”routingthat would givepriority to voicepacketswhenthereis network
congestion,theCommissionshouldmakeclearthatnetworkownersmustmakethose
identicalcapabilitiesavailableto all unaffiliatedbroadbandservicesproviders,suchas
VoIP providers,on thesamebasisastheyprovidethosecapabilitiesto themselvesor
theiraffiliates. Similarly, networkprovidersshouldnotbe permittedto favor the
transmissionof their owndatapacketsoverunaffiliatedproviders’datapackets.

~‘ AT&T emphasizesthatit is not seekingherethe“openaccess”leasingof last-mile
broadbandtransmissionfacilitiesthatthe Commissionis consideringin its cablemodem
dockets.
58 AlthoughQwestvoluntarily offers“nakedDSL” atthis time,thecontinuationofsucha

serviceoffer mustbeensuredby aspecificCommissionrequirement.
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theChairmanrecentlyrecognized,mightotherwiseposeadirectthreatto the

incumbents’localmonopolies.59To preventsuchmarketpowerabuses,theCommission

mustsubjectany reliefto aspecificrequirementthat forbidsQwestfrom requiring

subscribersto purchaseanyadditionalasaconditionofobtainingbroadbandInternet

accessservice.60

Finally, theCommissionmustconditionany reliefonarequirementthatQwest

offer wholesalemass-marketxDSL transmissionto retail competitors,subjectto

dominantcarriertariff regulation,includingcostsupportrequirements,for everyxDSL

retail mass-marketoffer thatQwestmakesavailableto endusers.And it mustalso

requireQwestto continueto makethewholesalemass-markettransmissionavailableto

competitorscoextensivelywith theretail massmarketxDSL offer, i.e., on the samede-

averagedbasisastheretail service. To ensurethatthis wholesaleDSLoffer fully

enablesDSL competition,theCommissionmustfurtherrequireQwestto imputethecost

of its wholesaleDSLserviceinto anyDSLservicethat Qwestmakesavailableto end

59PowellSaysFCCIs DevisingWaysTo Deal With 15%Problem,Communications
Daily (May 5, 2004)(“If you’reabig incumbentandyou sort ofenjoythecompetitive
advantagesofbeingtheownerofthatkind of servicesystem,you, in my opinion,ought
to be terrified [of V0IP]”).
60 Thesetargetedrequirementswould not,of course,prohibit legitimatebundling

arrangementsthat offer customerstheoptionofbuying broadbandInternetaccessservice
andbroadbandservice(suchasVoIP or anyotherbroadbandserviceor application)
togetherat a singleprice,so longasthebroadbandtransportprovideralsooffered
Internetaccessservicesasastand-aloneserviceat ajustandreasonableprice.
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usersatretail.61 Theseconditionsareessentialto precludeQwestfrom engagingin price

squeezesor otheranticompetitiveactivity.

V. CONCLUSION

Forthereasonssetforth above,theCommissionshoulddenythePetition.

Respectfullysubmitted,

/s/ Clifford K. Williams
LeonardJ. Cali
LawrenceJ.Lafaro
RichardH. Rubin
Clifford K. Williams
AT&T Corp.
OneAT&T Way
Bedminster,NewJersey07921
(908)532-1847
CounselforAT&T Corp.

January5, 2005

61 Theserequirementswouldapply,for example,to Qwest’sretail “naked” DSL offer.

Petitionat 3-4.
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